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Movember 12, 1993

Ms, Terry Reynolds

Reports Analyst

Reports Analysis Division
Faderal Election Commission
Washinpton, DT 20463

Dear Ms. Reynolds

Further t9 our telephone conversation of today, I am writing in response to your
November 3, 1993 letter to Captain Jack Sparks, Treasurar of the American Pilots’
Association Political Action Committee ["APA PACT).

As I indicated, the FEC has raised similar questions concerning contributions from
the United New Jersey-Sandy Hook Pilots' Benevolent Association and the Liniged New
York-Sandy Hook Pilots' Benevolent Association in the past. On each occasion, the APA
has answered those gquestions to the satisfaction of the FEC. 1 am enelasing copies of
currespondence from 1990 on this matter.

To reiterate the information supplied in 1990, the United New Jersey-Sandy Huook
Pilats’ Benevolent Association and the United New York-Sandy Hook Pllots' Benevalent
Assoeiation are two completely separate and distinet entities, each of which is & member
of the American Pilots' Association. They are not iabor orgamizations, corporalions or
collecting agents, The are also not political committees. Rather, the groups are
unineprporated membership organizations and are contributing to the APA PAC in their
awil names pursuant to the advice rendered by the FEC in Advisory Opinion AP 1988
3 (April 29, 1988). Each of the groups is similar in all relevant aspects and particulars
to the Pilots” Association for the Bay & River Delaware, the "test group” selected by the
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FEL for the purpose of rendering the Advisory Opinion, and are thus allowed 10 rely
on the advice expressed in that opinion.

If you need any additional information, please contact me.
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FEDERAL_EXPRESS

Robert B. DiMardo

Reports Analyst

Reports Analysis Diviaien
Faderal Electicn Commission
99% B Strest, H.W.
Washington, D.C. 20463

ODear Mr. DiNardo:

We have your letter of October 15, 1950 directed to gur
client, tha United New York Sandy Hnek Pilots Benevalent
Assaciation {"New York Sandy Heok Pilats"), On June §, 1530, your
pffice sent a letter toc another of cur clients, the New Jersay
Sandy Hook Pilots Benevolent Assoclation, which raised +the
identical questions pressnted in the instant letter of Gctober 19,
1950. OCur response to your lettar of June 6, 1980 directad to Ms.
Elizabeth Jones on July 3, 1990 is annexed for yvour informatico.

It iz our view that the New Yark Sandy Hook Pilcts are not a
"poiltical committee” subject to the ragistration and recorting
requirements of the Fedaral Elaction Campalgn Act of 1971 ["the
Act'v], The Hew York Sandy Hook Pilets are an unincaryporated
association whose clearly stated purpose is to facilitate the
provision of pilotage sarvices. The New Yaork Sandy #Anck PFllots de

' net receive contributions and do not bacome a "political commit-ean

solely by contributing to such a committee in the aggregats in
aXcess of 31,000 during a2 calendar vyear.

The N¥ew York Sandy Hook Pilats are permitted as a Mpersonn
undey 2 T.5.C. Sec. 441(a}{l)(C) of the Act to make contributiang
up t2 55,000 per year ta any political committes. Both the Federal
Elaction Committee and the Tnitad States Suprame Court have
intarpretad the Act as imposing different raqulatary schemes for
differant types of entities (ses our July 3, 1380 letTer, pages 2-
4] . Unincorporated associaztiaons are less requlated <thapn
corccrations and unians.
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It is our position that the New York Sandy Hock Pilota, an
unincorporated assocéiation, is net a *political committes™ subject
to the regiatration and reporting requirements of the Act, but ia
a "parsen® permitted to contribute 55,000 par year to aoy political
action committas.

Very truly yours,
BECK & HALRERG

rdd
By /g_.._/f_z

<" Herbert B. Halbarg

Encl.
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Qctobar 2, 1950

Mr. Robart B, DiNardo

Reporks Analyst

Reports Analysis Division
Federal Election Commisslon
Washipngton, D.C. 20463

RE: American Pilots' Association
Palitical Agtion Committee
[Aantification Ho. COO04l1061

Dezr Mr. DiNardo:

This letter is submitted on behalf of the hmerican Pilots'
Aszpociation ("APA") and the American Pilets’ sssociation Pplitical
Ack jon Committee ("AFA PAC") in response Lo your letter of September
26, 1990 to Captain Fat J. Heely., Jr., Treasurel, APA PAC. Infor-—
mation provided herein confirms and supplements what was conveyed
by Captein Neely to Mr. Andrew Dodsan, Reports Analysis Division,
during a telsphone conversation vasterday, Cctober 1.

The guestlons that you indicate were raiged by the FEC's pre-
liminazy raview of the APA FAC's June Monthly Report would appear
to he the result of some confusien in the jdantities of two differ-
amt conkributors to the APA PAC. According ta your letter, the

questions arise {rom the FEC's calculation that the aggregate year-—
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Mr. Raobert B. DiNardo
Octobar 2, 1980
Page Two

to=data receipt total from the United New York Sandy Honk Pilots
Bepavolent Associstion egquals $10,000. In support of that calou-
lation, your lstter encloses the Scheduls A's from tha APA PA{'s
HManthly Reports for April and for June, each of which ligts @
contribution of §5,000. '

The contribution iisted on the Schedule A for the April

Monthly Report is from the United New Jersey Sandy Hook Filots

Benevolent Asscciation {the "NHew Jersey Pllots Association”].

In contrast, the contribution listed on the Schedule A for the
June Monthly Report is from the Unived Hew York Sandy Hook FPilots
Renevolent Azsociatien [the "New York Piloets Assoclation™).

These are two completely seperate and distinct entities, each
of which ie a member of the APA. The Wew Jersey Pilots sespciation
iz an unincorporated association organized under the laws of Hew
Jersey. It is composed of marine pilots licensed by the 3tate of
New Jersey and cperating in the Fort of Wew York/Hew Jereey. The
New Yark Pilots Association is an unincorporated association organ—
ized under the laws of Hew York. It is compesed of marine pilots
licensed by the State of Mew York and operating in the Port of New
York,/Mew Jersey and in Long Island Sound.

There are no directars, officers, or nembers common to kthe
two pilot groups. In fact, sach group prohibits its mambars from

pelonging to the other. Each has i1ts own business operatlons and
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maintains 2eparate accounting systemsa.

Under the laws of Hew Jersey and of New York, pllotas licen-
zed by ona state are parmitted by the othar state to nilot ships
in its waters of the Port af Hew York/New Jarsey. This is commonly
refarred to as "raciprocal pilotage rights.” AB @ result of the
reciprocal rights, membera of both groups operakte in the same area,
i.e., the Fort of Rew York /New Jersey. The adminiatrative offices
of the two groups are located in the same buillding on Staten I=land,
That explains why the two groups have the same addrass.

Each group collacks revenues derived from pilotage fees charged
for services rendersd by the piloks belpnging to that group. Out
of those revenues, each group pays its own "geacclation® expenses
and than divides the remaining nat income amang ita pilots accarding
ta 8 formula adopted by each group. Funds of the two groups are not
comming led.

Contributions ara made by sach of the two pilat groups to
the APA PAC oubk of its own, Separzte Kavenuasd earned in the normal
course of its busineas {pilotage services) operations and paid out
of ita own, normal operating accouht. (Copies of khe checks are
ancloaed.) Each group ls a "person” under 7 U.8.C. 5441{al{llic]
permlttad to make political contributions up te $5,000 per year to
a multi~candidate political committee, such as the APA PAC. The

Naw Jersey Pilots Assoclation and the New York FPiloks Association
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I‘ir- Rnbﬂ‘r't B. Di“ﬂ.rdﬂ
Qctober 2, 1990
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are not corporaticens, labor srganizations, collection agents,

or political committees. Tha form of the contributione and their
legal status uwnder the FECA and applicable FEC regulations and
advisary oplnicna warae explained previcuely in rasponse to FEC
inquiriss regarding the March 21, 199¢ contribution from the Hew
Jersey Pllots fscociation, which was diaclosed on the AFA PAC'S
April Montly Report. For your convenience, I am enclesing coples
of letters From this offlce and Erom counzal to the Hew Jerzey
pilots hssociation responding to thoss prior inguiries.

I hope that this provides gufficient information to answer
the questicns rajized Ln your letter. We woaiild appreciate an
immediate reply to thia letter canfirming your understanding and
acceptance of the foregoing or indicating what further information
you might regquire. The AFA pAC iz a ralatively small committes
with limited funde. So lomg as your letter operates to lmpese a
contingent liability for the repayment of at least 55,000, the APA
PAC is severaly inhibited in its abillty to perform ice intended

functicn. We would like this matter to be regsolved as socon As

possibla.
Sificgrely, /
Fapl 6. Kirchner
PGE/ ]tk
Enclosuras

cc: (aptain Par J. Heely. Jr.
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July 3, 19990
FEDERAL EXPRESS

M=. BElizabeth Jones

Reports Analysat

Reparts Analysis Division
Faderal Election Commission
939 F Streekt, H.W.
Washington, D.C. 20483

Dear Ma. Jones:

vour letter dated Juns &, 1990 to cur client the United New
Jersay 3andy Hook Filots Renavalent Assoclation (Sandy Hook Filots)
ragarding application of tha Federal Elacticon Campaign Act of 1871,
as amended (tha Act), has been rafarred to our attention. Bazed on
our apalysis of the relevant staiutes, regulations, United States
Suprame Court decisicns and FEC adviscory o9pinions, it is our wiew
that the Sandy Hook Pilots are not a political committee nor an
organization subject to compliance with the Act.

Under 2 USC Sac. 431(4){A} of the Act, "political committaa!
iz defined as "any committee, <¢lub, association, or other group of
persans which receives cantributions aggregating in excess of
$£1,000 during a calendar year or vwhich wmwakes axpenditures
aggregating Ln excaza of $£1,000 during a calendar year.” Tha Sandy
Hook Pilote, an unincorporated association whose clearly stated
purpasa 1a to facilitate the provision of pilotage services, is
nevertheless hnot a political coomittee for the purpese of
collecting or spending money to influance fedaeral glections. The
Sandy Hook Pilots do not recaive conktributions. WMor do they hecome
a "political committee" by contributing to the American Pilots'
agsociation Political Action Committaa (APA-PAC) or to ancther
palitizal committea in the aggregate in axcess af 51,000 in a
calandar Yyear.
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BECK, HALBERG & WILLIAMSON,

Accerding te 2 USC Sec. 44la(a){l]j(c), a '"person" can
contribute up te $5,000 to any political committes in any calendar
vaar. "Person” iz defined te ipclude Pan individual, partnership,
commltte=, aasociatien, carporatien, laber prganizaticen, or any
sthar organization or group of persons." 2 USC Sec. 431(11;.
Corporations and labor organlzations, however, are prahiblted by 2
USC Sec. 44lb{a)] from making any contributions to political
—ommittees other than the special segregated fund= pearmitted undar
Sec. 441b(b) (2)(C). These antities ara thus not gaverned by Sac.
44la(a) (1} (Cy and are more heavily regulated than athar
crganizations (&.g., unincerperated assoclations] . Saa, califormia

Madigal Asggciation v, FEC 453 US 182, 185 n.2 (1381).
In Cglifernia Medjcal Asgociation v. FEC, supra. at 201, the

United States Supreme <Court emphasizes this difference in
requlation as follows:

" (]} incorporated associations (as "parscns'} may
contribute to candidates, to candidatas' committees, to
national party committees, and to all other political
committees while corporations and unlons are absolutaly
parred from making any such contributions. In additieon,
multicandidate poiitical committses are generally
nnrastrictad in the manner and scope of their
golicitations; tha segragated funds that unions and
corporations may es=stablish...are carafully limited iIn
thiz regard...The iffarin jotion
individuals and upincorperated associations, on tha one
hand, and on uoniaons and corporations, on the other,
raflect a undegment by Congrgss that theza ankitjiss have
differing gtructures and purpesgg, 3nd that thgy
tharefgre may recujire differgnt fopma of reaulation in
Q L +he inteqr] of t a ocess, '
[(Exphasis added.)

Of particular intarest in this context is the Joint Dissenting
gpinion to Advisory Opinion 1982-3, Juna 23, 1588, Pp. 3-§, which
digoncsas whaether the Delaware Rivar Pilots Assoclation, another
unincorporated association similar to the Sandy Hook Pilots, would
bacoma a pelitical committes and be recuired to registar and to
flle reparts if it @wpade ¢ontributions to the APA-PAC.
rommissioners Elliot and Alkens refar to footnota 2 of the majority
opinion, where the majority states that their opinion “doas not
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address whathsr the Delawara River Pilots Association would itself
becoma a political committee ... if (it} wmakes centributions to
APA-PAC." The dissanting Commissigners disagree with the
majority's "=peculative analysis of the facts.” In their view,
nthis icsue is unnecessarily rsised and left unanswered, although
a claay answer exists in The Supreme Court's opinion in califernia

; aciat v {("CMA™) 433 U.S. 182 (1%81)." The
Aissent states at pages 5-Gi :

"In CMA, tha Suprema Court held that an
unincorporatad association, =as a ‘person,’ caould
coptribute §5,000 to ita asscclated wmulticandidata
committees. .. (yet) (n)owhere in that opinion did the Court
sonclude, statae, or even hint at the possibility that a
25,000 contribution to an associated multi-candidate
committea,..by an unincorporated assoclation  would
trigger political committes status for tha azsoclation.
Hor did our General Counszal aven attempt to advocata that
position before the Commission in the Matter Under Reviaw
which gave risa to that case."

other advisery cpinieons issued in recent years have
acknowledged that different types of entities are regulataed
diffarently under the act (as=socciatliene and individuals wvigz-a-vis
unlone and corporatiens}. In advisery Cpinien 1921-340, the FEC
datarmined that a law firms's partnership pelitical contribution
plan, which sarvad to evaluate and make contributians tao candidatas
or political committees and te properly attribute such
contributions to both the partnership and to the individual
partners, did not rise to the level of a palitical conmittes
operaticti hecausa the firm had a clearly dafined purposa (the
practice of law) which had nothing to do with the mnaking of
political centributions.

advisory Opinien 19852-13 al=g approved a similar arrangement
implemanted hy a different law firm. That opinion states:

*¢Wyhere the articles of partnership (or partnership
agreament] set forth the type of activity to he engaged
in by the partners, such as the practice ¢f law, the
Commizeion has nevar characterized any partnership as a
palitical committes...Thea fact that the partnerchip may
make separate caontributicns of up to 51,000 =ach to
sevaeral candidates for Federal cffice (which total over
$1,000 in a calandar year) is not viswed as a basis for
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converting the partnarzhip into a pelitical committes for
purpodes of the Act." Advisory Opinion 1942-12, p. 4.

For the above reazons, thae Sandy Hook Pilets should nat be
subject to tha ragistration and repoxting requiraments aof Ethe Act.
Tha pilets association, as a "person," lis permitted under Sac.
441a(a) (1) (C) to maks political contributicons up to $%5,000. Its
glear purposa is to facilitate pilotage services. The a=z=ociation
doas Tnot bacome a “political compittee" solely because it
contributes to such a committea. 3Such a broad reading of tha Act
would not be consistant with the way the Suprems Court and the FEC
it=slf has in the past intarpreted the legislation.

Yery truly yours,

BECK, HALBERG & WILLTAMSON

oy A;fi%:?/

Herbert B.” Halberg

cc: Mr. Tany Raymond
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June 12, 1590

Mg. Elizabath Jones

Reports Analyst

Reporta Bnalysls Division
Faderal Election Commission
Washingtan, .C. 20463

Daar Ms. Jonpes:

Further to gur telephona conversacion of yesterday aftarnocn.
I am writing in response ko your Jung 5 letter to Captain Pak J.
Heely., Jr.., Treasurar of tha American Piloks® Asspciation Political
Action Commiteee {"APA PAC"). &s I indicated, our firm serves as
rfounsal to the APA as wall as ta tha APA PAC, and we can therefora
address the concerns expreszed lp your lettar.

Ploase be advised that the United Hew Jersey Sandy Hook
Pilotz Denavolank Associatlen and tha Hudson River Pilots' Assaci-
ation ara not labar organizatians, curpnrationﬁ or callecking
agents as suggesated in your letter. They are also not political
compitteas. Rather, thase groups are unincarporated membership
mrganization= and are rontributing to the APA PRC lp their own
names pursuant to the advice rendared by the Federal Elaction

Fommission in Advisory Qpinion Ad 1988-1 (April 29, 1%38). Both

of these groups ars similar in all ralavank aspacts and particulars
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ro the Pilots' Asseclatlion for the Bay and River Delaware, the

"rgst group” selecrad Dy tha Commissicon for the purpoze of randac—

ing the Advisory Cpinion. and are thus allowed to rely on the

advice exprassed in that opinion.
We would appreciate an immedlakte responis ta this laktter

eithar confirming your understanding and accepkancs of the fora-—

going or indicating what further information you requlra. The

immediacy =f thia reguest is baced on tha deadlines axpraszed in

vour letiar. Thank you for your attantion 1ln this matter.

Sincarely,

AL Kt

Payl 3. Eirchner

PGK /wmm
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